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o ‘
The Union of Orthodox Rabbis
of the Unlted States and Canada

235 East Broadway

‘New York, N.Y. 10002
e 964-6337
5 e | -~ 6338

o

iR & o
S | " MEDIATION' NOTE
Our signature below will be 1in tEStimény; as ' a hundred .

fqualified and proper witnesses, that we, the undersigned,

P T

" have accepted the Judges of the Court of the Unlon of

J Orthodox Rabbis, Messrs. Rabbl Simcha Elberg (may he live

iﬁlong and happily, Amen'), and Rabbi Israel Yitzhak Piekorsky
1‘(1"" #!

- (MHLLAHA ), and Rabbl Zvi Meir GinZBeérg uﬁﬂJAHALso that we

~ . -

.;-'.-4 e s ot & e eere +

may come and argue before them
~ing between us. And we hereby
taken to abide by the Jjudgment
cburt, be it in Jjudgment, or a

ment. as those Jjudges see fit,

regarding the dispute exist-
certify that we have under-
which will be issued by this
compromisevﬁimilar to judg—v

without any appeal whatsoevgr,'"

neither to another court according to the Laws of Israel, nor:
to any state court, but we have to uphold the judgment issued -

P"by tre said courts without argument.

And all the foreboing has been done by making the

'agreement binding with an object, not to be regarded as a

545 FIFTH AVENUE, NEW YORK, N- Y. 10017

X H I B I T ”l”

212/ 986-1688

ANSLATION mY EA W'—%Wd j

e

!
;
|

T




)

formal promise or a mere formal document, but. to be

in the best and most advantageous possible wéy.
o . !
And in‘%itness whereof we have signed Today, 7 lyar 738,

i

Testimony of Asher Yeshala Scharf (Signed)

Shlomo Scharf (Signzd’ -

.| Testimony of Shlomo Mordechai Mikel (Signed)

i

i
|
i
H
|

¢

cw m' pw%rz;x4wf¢'

| .

),flr-u., dug-w . WMAB FIFTH AVENUE, NEW YORX, N. 7. JO0I7 212/ 28681885
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Serv, ' 3. -

‘with Actions Nos. 1

ijbhﬂﬁ%}vx

Vlnv-\J‘A, e
e - e e s T T T T e e e i X
STATE OF NEW YOR :
Plaintifrsg, :
-~against -
MARTIN HARFENES and NUCHEM HARFENES, :
wndlvwd“aTIy and as officers of
125 DIVISION REALTY, INC., and H
”23 DTVIDION RVALTY INC. b 5
Defendanﬁs. -
vt . - .
T T e e e e e Ly,
STATE OF NEW YORK ) | !
, g ‘ : 8SS.: a
COUNTY OF NEW YORX )
MORTY YANFORD, being duly sworn
. M I3
' er
0 T
York in the Real Estate Financing Bureau:
I am of couns to ROBERT ABRAMS,

New York,

! i : Co R

Attorney for Plaintiff in Action No,3, . . o 5

By prior Order of tbe \Qour‘“ »:the three

[y ’ ”'_-'_)1..'..~m.'-,...w,-v-,.._-. -
"ACTION NO. "g
index No. 27425/88
e 4’ . ~
deposes and says: T

am an ASblStant Attorney Genera¢ of the State of Ne

of ‘the Department of La

,Attqyney Generaljof the State of oo

e [N

ahove capt loned

_caseq were consolidated.for purposes of discovevy and .trial.

-

'f.."a-'c._'- cor

I am fully Faml’lar with.thevfac+e

RIS B . Yo
»

,mnd c*rcumstances of

thn above~cupt .oned Actlion ‘No. gland of ats;@onso ida+ed dlgcovery

M T

and 2. E 4 o

S Y bl

> VI
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o< MEMORANDUM

SUPREME COURT  ': “'kINGs  COUNTY (SPECIAL TERM, PaRT 1)
In the Matter of the Application of '
SHLOMO M. MIKEL, By HIRscH, 4.

Petltloner, Dated = October 16, 19 80
" VS, ' '
ASHER Y SCHARF and SHLOMO SCHARF,

' “5Respondents,
for an Order conflrmlng the award
- dated—Pecember 3t,1978

Index No. 21358 /79

This 1s a motlon to conflrm an arbltratlon award rendered by a
rabblnlcal court
In 1973, a lease was executed between prOperty.owner Air Host Motel

4 Company (Air?Host: a partnership, and lessee Wild Air encerprlses Corp.

’(Wlld Air) for a certaln premlses in Queens to be operated as a nurs1ng
home by respondents, who are the stockholdels and pr1nc1pals of Wild Air,

'iﬂegotlattonsion'behﬁlf of the landlord were conducted pr1nc1pally by
Ulo'Barad one of the partners and, to a lesser degree, by other partners.

i
i

LThe rental prov

for in the lease was $25,208.33 monthly.

In 1977, respondents contacted Barad as the partner who had re-
presented the landlord and informed him that because of business re-
verses they would have to vacate the premises unless a substantlal re-
duction in the rent could be effectuated Negotiations with the res-
pondents, arad and‘the-partles' respective attorneys commenced and an

oral agreement was reached to reduce the rent by $8, OOO per month,

”33Problems arosc late in obtalnlhg the conflrmatlon of the other partners

egotiated by Barad on the partnership's behalf,

;Uptobthe-modlrlcat} n:

but this was appareﬁtly resolved, because on November 15, 1977 'a
written agreement was presented to respondents and was executed “signed

by respondents on behalf of the corporatlon and Barad on behalf of, the



/-2_.

o -

partnership, reflectlng the oral reduction agreement

Agaln, in- the - sprlng of 1978, a further reductlon was requested

by- respondents and thls time the" partles agreed to a tenporary reduc—7f

tion with provisions for subsequent 1ncreases Wthh would brlng the
rental back to its original level depend1ng on certaln contlngen01es

Durlng ‘the negotiations’ respondents had met’ w1th other partners

‘besides Barad, but‘at no time had they come in cont

or with his father, who acted as his.son's;surrogat

¢rn‘the arbitration

G
5
60

s’fntereSt‘in“

proceedings and from whom petitioner had recelved t

the- partnershlp. Theére is, at present a dlspute between the partners
of - Jandlord Air Host andia separate ‘action” 'for 'an accountlng igt

“ pendlng ln Queen,s,_ COunty : et g

CIn November‘l97?‘\respondents'receiﬁed notice from t eiuﬁidn of*

‘vOrthodox Rabbig to’ appear ‘before a rabblnlcal court fw” a }Dln‘gorah
or arbitration of a claim brought against them by petltloner Res-

pondents testified they refused to appear at first on grounds that they‘
had no knowledge of petltloner, but dld appear after rece1v1ng writted

notice that refusdl would result in the court s in

1a§ *sirov. ™"

The flrst meetlng of the rabblnlcal court pre‘lde% over by the

. l K )" S
requlslte three rabbls,vtook place on Sunday; May 14, 1978 The res-

i

pondents appeared with'theirfattorney, who,was presehtias their legal

representative and to testify as witness to all meetlngs between land—

lord Air Host and tenant corporatlon Wlld Alr, at :the'attorneyu

was present. -
il Respondents are persistent in their claim that _H’ifskwaé‘a“spéeia
appearance before the rabblnlcal tribunal to establlsh that there was.

never a bu81ness nor contractual relatlonshlp between the clalmant and

themselves, and therefore, a Din Torah, or‘arbltratlon,“would be'im¥

§




',overcame hlS conceded reluctance to Sl

%
COFRE L LT LA

-3

proper and invalid. Thelr participation thereafter was to obtain a de-

termlnatlon on thlS llmlted lssue, i. e., whether a Din*Torah should be&;

of the clalm

convened and not for a determlnatlon as to, the meri
The‘respondents were requlred by the c0urt to s1gnha nebrew docu—
ment entltled a "Medlatlon Note" Wthh in effect lS an agreement to

!

voluntarlly arbltrate "the dispute exlstlng" between the partles Res—

-pondent Asher Scharf,.who has a complete understand;:gf f‘the Hebrew‘

languaoe, contends that much discussion ensued unti

was the questlon of the proprlety of hav1ng a Dln Torah and that he

i_,, N W, v '

ﬂfsured by the court of the llmlted ,Scope. of the dlspute. Respondents o

- were summoned and attended two, addltlonal meetlngS‘
Vof the rabblnlcal court, respondents attorney dld
meetlng after the flrst On December -31, 1978 a wrltten judgment of

the rabblnlcal court was rendered 1n whlch respond ‘ts were dlrected
make monthly payments of 6° of $23 OOO representln

Petltloner has moved for an order conflrmlng the award, with res-

pondents opp051ng and- mov1ng to vacate the award on numerous grounds

Rabblnlcal Court——Dln Torah

i
’roceedlng was not

As earlier 1ndlcated the customary arbltratlon

utlllzed by the parties. An accepted, but more unus al

lected that of arbltratlon by a trlbunal of rabbls'conductlng a Dln:

Torah.

The beginnings of Jewish arbitral institutions are:traceabLe to the




middle of'the.second,century.L

country in whlch Jews have been dom101led,

in every
authority has ex1sted,
spec1al rabblnlcal courts.

national feelings, accepted Jewish ]udlClal authorlty

Throughout the c nturles, thereafter

bJeWLsh jud1c1al

;resortlng to

via the 1nst1tute of arbwtratlon conducted by

Orthodox Jews, prompted by'thelr rellglous,

the arbitration procedure of their own free'will (

~Jewish Law, Arbitration, p. 566). This'meihOd of

imprimatur of our own judicial system, as a useful means o

;1nc1ples of

flon has the»

f relievihg

‘the burdens of the inundated courts dealing with civil mat

Talmudic,sagesﬁsit is learnedmthat»speciaiuruIes o! ‘proced

been prov1ded under which the rabblnlcal courts fu

ters. Through

ures, have

(llterally translated -as torah judgment), Wlth ‘Jud

its basis. As examples, it was required that a deed or no

ration be drawn confirming the consent of the partl

arbitrationy; a.decision on, a matter not included in‘theAls

mitted renders the determination. by the. rabbinical

if an award was made without giving both pérties’o
fully heard, or if the judges acted otherwiSe improoerly,

569).

is voidable (id, at 567,

1
(%%

¢ the procedural

there are state, civil procedural

75) tquwhich the rabbinical court,. ,arhitratio

~adhere.

Arbitration Awards

roid pro@tohth‘
ity to be’

ﬁthe dEClSlOH

‘CPLRIH

r

te of arbit-

es to submlt to

sues sub;d;

daic law,

Articl

When parties consent to any type of arbitratioa;hthey

’

¢

i

agree to accept whatever solution is reached by the;’ itr

effectively

ators




Ainétant“motfbn}hthe parties‘weredrequired to'appea

for the arbitrators! determination on the merits is conclusive. It is

an arbitrator's duty to seek a "just QOluthn“:and he doee?so unhampered

by principles of ‘substantive Iaw Or‘rﬁiég'of'éyiaén¢e (Appllcatlon of

uCommentarles,:“"

Bay Tron Works Inc., 17 AD2d 804; McLaughlin, Prac

McKinney's (l980¥,,Section'c7§ll{5). A court may not :eViéw questione

of fact ‘or even of law (SCM Corp"v ' Fisher Park Lane‘Co., 40 Ny2d 788 793)

The leglslature ‘has prescrlbed as the exclusrve method of attacking

an arbitration award, the establlshlng of grounds statutorlly authorized

in“SeCtionf7Slllof the CPLR‘(Far1n01v,”State ofoe

’

Thig is’ done on motlon except where 1ssues of mlsco

‘Orgk ’ ;;55 =AD2d‘ ,;8 43&);

ly”alleged ~and then it is essentlal that a hearlng_be"cogducted toﬁ

determlne such 1ssues (Matter of Brlll (Muller Brosf:Inc ), ZZEAbZd

67@?. “Net's of ‘hisconduct haV1ng been set forth andialleged in the

pefore this ‘court.

Respondents mount a four —-tiered challenge agalns-;the‘rabblnr
court s award, clalmlng flrst, the arbltratlon agreement was entered

1nvoluntarlly, under duress and 1s consequently v01d ‘second charglng

i

the arbitrators with misconduct, third, wrth excee' ng(and 1mperfectly

executing their power, and fOurth,.failind to foll fatutorlly re

I

quired procedure. . ' |

Involuntary Agreement——Duress (CPLR,7511(b)(l)(1))H

Both partles are members of the orthodox Jewrgh communlty. Res—

pondent‘s‘denial‘of the ‘existence of any dlsputable issue between them~

for a: Dln rorah

selves-and petitioner convinced ‘them to refuse to .
| | the threat”of

‘ lv
fsirov.“ Rabbis testlfylng for respondents stated that a sirov, llterally

translated” as contempt of court, is a prohibitionary decree"that subjects




the rec1p1ent to Shame, scorn, rldlcule and ostracrsm by his co-
rellglonlStS, fellow members of his communlty. Ostensibly, he is

ostrac1zed and scorned Other Jews refu 1se to eat

He is dlscredlted and dlshonored The respondents

draconian measures of a srrov are suff1c1ently thr

connel their compllance with the demand to appear. - They glaim‘theyi

would have become outcasts among their frlends and co-religionists.
T ‘

However, from other testlmony, it appears that _the Siroy,.while most

.-51 o

assuredly omlnous in its potentlal power, is honor in itS breach”i

The court cannot of ‘course, know the actual state

cree‘th“real*

oondents and lt may be that thelr fear of a}51rov de

However,‘lt seems more plausrble that 1f respondent= belleved the -

,.2»- FEE S

vconsequences so fearful they would not at‘this po& t'be w1lllng to

defy the rabblnlcal court by refusing to accept thevarbltrator S de—

(

"termlnatlon6 Undoubtedly pressure was brought to | to have

. )

part1c1pate in the Dln Torah but pressuretls ‘not &
— |

x

the coerc1on that would be necessary for the agreem nt to be void.

Misconduct

ba&ion”bf*an‘
;J ’.7' G
lon, frau
R s a
denote actions

Section 7511(b) (1) (i) of the CPLR allows for ti

award if the rights,of a party are preﬁudiced by cory
% . . : ! ' v i
misconduct Courts hawve used the term mlsconduct tot

ntentipnal (8

'bunal in their

ation’ and further
i

to hear testlmony or accept materlal documents offeredvby respondents

attorney, as witness to ‘the lease negotlatlons. Thr},wtheyycontend,




v101ated thelr due process rlghts

meetlng w1th thelr attorney,

it became apparent the trlbunal would not tolerate

attorney at a Dln Torah

'

Respondents appeared a
Abraham Bernsteln Fr
Petltloner 's father strenuously

At f

torney Bernstein was notmpermittedftovspeak, but later was

P T

offered to submlt the lease and other documents

a,.;.v‘,
ke KT

the court, the papers were returned to hlm.:

’

hlmself wherever possrble to explain respondents
the lack of legal connectlon between the partles
the court refused to acknowledge him,

or take part 1n the proceedlngs.

P

of petliloner or hlS rather,

and v01ce of petltloner.

Bernsteln did insist upon clarlflcatlon of the

then spec1flcally stated that respondents were not

trate on any clalm,‘

i -
LR AR

the llmlted jurlsdlctlonal questlon of whether a Di

ot i

¢

Blbllcal law requres that partles appear before" a

4

person and not by proxy (Deuteronomy 19 l7)

supported a Jew1sh jud1c1al prejudlce agalnst proxres

make a short statement in Wthh he attempted to establlsh

e s
b

appear at subsequent sessions and respondent Asher

forfthe-pe

,r; ok i

There

o z

! ['ﬂ L]

quelllng his
He was not permltted to

who at all tlmes acted

L

but rather agreed only to submlt for a rullng on

3 Lie

position;

ation Note“and

maglstrate in

For many years,

t the flrst

objected
lrst at;w”

allowed to

rusal-of

" interjected

regardlng

ask questlons

*esentatlve

“to'ar

orah was warranted.

The trlbunal made 1t clear to respondents that no attorney need

this

lncludlng at-




torneys and even interpretors, it belng determlned essentlal that

argument be heard dlrectly from the mouths of lltl ants or w1tnesser

{Makkoth 1:9, Malmonldes, Mlshna'lorah (Yad Hazakah) Sanhedrln 2l 8)

There was a tradltlon, however, that the hlgh prlest when sued in court

P)

could appoint an attorney to represent him (Talmud Yerushalm1,_Sanhedrin,

2:1; 194) . It’may‘be this tradition that‘precipi!ated the admi ttance

of defense attorneys 1nto rabblnlcal courts Nhe rhe pérties:Were

present to give testlmony, thus permlttlng judgeS<to perEEive theirﬂ
nsel was no longer

1sn Laﬂ,‘oupra, 574)

demeanor and evaluate thelr credlblllty, legal co

cons1dered to be anathema (Elon,'Pr1nc1ples of Je_

f oy i

The rabblnlcal court 1n the 1nstant matter obv1ousl' Hoxi

not ablde by'

P

thls accepted legal concept

courtﬁunder‘out_h

5:Theltribunal's'procrivity for conducting thei

dated concepts resulted in inadvertent.violationS' Resnondents were

denied due proceSs{ The rlght of" counsel 'whlch 1s a constltutlonal

rightz is further enunc1ated in- Artlcle 75 of the PER, and is an

unwalvable rlght (7506(d)). Consequently, respond fpart1c1patlon

w1thout counsel, after rece1v1ng the court s warni §appear alon_

-
did not have a negatlve effect on thelr inherent rlght to - legal repre-—

!

sentatlon, the deprlvatlon of whlch is sufficient vofvitlate the

. award-%

Respondent Asher Scharf' s unrebutted testlmon‘ ﬁc%ted‘that
at a session he attended, one of the three raobl a ‘
him out to talk with him prlvately. The rabbl argued forqa casnﬂset—
lenent to be paid by respondent on.the grounds thatfpetltloner was

a poor student ‘Scharf testlfled the rabbi - asked

a few thousand dollars ‘mean to you’",




Under Judaic law (Deuteronomz 1: l7), a judge must judge im-

partially in favorlng the rlch or the poor. In ahfinterpretation of

hi, in'COmmen—.

tary \ashl, states that the version should be undeﬂstoodqas follows-”

Judge 'should not say. 'Thls is a poor: man and his lellow (oouonent)

‘

: i

is rlch and he will consequently obtaln some support in & respectable

fashion* " (See Rashl on Lev, XIX lS).

To ensure falrness, 1t is ax1omatlc and impe

-

hat an ar »

bltrator S lmpartlallty be above susplc1on, (Matt

~iedman, 215

AD 130 1136). The rabblnlcal court was obv1ously prejudlced'aoainst

status of the partles above the 1ssues. Such conduct forbldden by
AERTY ’

H

own Din Torah precepts.

The Drocedural format of the se551ons was hap Zard;:no pres—

Pt

cribed order was followed A rabblnlcal court normallv operates in a

set manner, with presentation of clalms,’counter -C 1msv test;mohy
of witnesses and cross—examlnations conducted in alfairly orderly;
manner . This is not to say that any formal hearing: e requlre

However, it appears that no semblance oL admlnlstratlve court proceeding,

’ formal or lnformal was followed.by thlS rabblnlcal court.‘ Witnesses

were not called real evidence was not accepted and reCOgnlzable

-and required Din‘Torah procedure was follo%ed, Un

i

unusual and chaotlc condltlons, ‘a fair award could, glven.~

At the se551ons at whlch respondents appeared, ‘the predomlnant«




-1~

discussion pivoted on the jurisdictional'question. No' Witnésses:

testlfled on the 1ssue of merit. As 1ndlcated earller,,respondents

attorney was not permitted to testlfy as to the Lease'transaCtlon

A court's refusal to hear pertinent and material eV1dence constitutes

§

"misconduct (Gervant v. New ‘England Fire rns.'Co., 3 ¥ 333);

Fallure to Follow Statutory Procedure (CPLR 7506, 7 bS(f)(iv)j;.if“

Respondents argue that the failure of the arbltrator to be sworn
5 i f <

is. fatal and voided the proceedlngs (Hinkle v Zlmmerman, 184 NY 114}).

From the testlmony, it is graphlcally clear that durlng all of the

rabblnlcal court proceedlngs a mult1p11c1ty'of obje ‘ito varlous

_aspects of the proceedlngs were raised, butrnone'we

omi551on of hav1ng the arbltrators sworn and, inasmuch as the‘prOCeedingS'

continued, thlS constitutes a waiver (CPLR 7506(f)) Withithe'exception~arf

of a representatlon of counsel, all procedural errors unobjected to

are waived.lf the partles contlnue to appear at the roceedlngsA‘q

{KozloWskigvu Sev1lle Syndlcate Inc., 64 Mlsc2d 10

- arbitrator Exceeding His ?ower——Irratlonal Constructlon (CPLR 7511(b)

A party s legal rights are prec1ous and he may“not be compelled

to rellnqulsh any substantial rights. However, Nh‘; a lltlgant agrees

to arbitrate, he does give up certaln rlghts and i fbe grossly

unfalr for him. to do SO through mlsapprehens1on or 1nve1glem

or subtlety (Matter of Marlene-Inds. Corpﬂ (Carnac

Thearespondents made it graphlcally clear that they understood the

Mediation Note oOr arbitration agreement to limit t‘e scope of the .

"dispute” on a jurisdictional issue and not on the merlts of the claim.

There was ‘.o testimony to'show that the judges at empted to dlssuade
& . : .




~1I—~

"

respondents from this bellef ”he jurlsdlctlonal 1ssue was thus

. 1lm1ted by the intent and agreement of the oartles A determlnatlon

i“h.
,.

che aroltrators

»;_Errors of law, on. the other hand do not 1nd1cate?an excess of

power to v1t1ate an award (Granlte ﬁorsted Mills Inc.

v Aaronson

Cowen lelted. 25 NY21451 4Eﬂ. The—fact that the courtllgnored the

establlshed legal concept that stockholders of a corporatlon have

. judgment

1l excess of

‘Reglster’Co., 8 NY2d 377 38§T;h The oartlee ln%
proceedihg had no, or at best. perlpheral connectlo
,'There may be a disputable 1ssue between petltloner,
'as-aéainstjthe'partnenshfp itsehf;ﬁfot.an accountin

Offmisconduct”by some of the partners. - In fact these are the very

litigants in a partnership accountlng proceedlng pen”

county. There may also be a dlsputable 1ssue betwee partnershl

-itself and their corporate tenant But as between the‘petltloner and

'the respondents,‘there is no nexus, legal or otherwis:

lend itself to a dispute or a adjudlcatlon ?The rab

that would

Lnlcal arbltrators,

limited to the issue of whether there was a dispute between these_,

partles that would warrant a Din Torah exceeded the urlsdlctlong

by awarding a cash settlement to petltloner,§a mlnorepartner: totbe

*
[ . .




-paid perscnally by. pr1nc1pals of tenant corporatlof

by their determlnatlon, executed a bu51ness contract where none ever

'eXisted. There is mno ratlonal basrqﬁ or’

?&49 NY2d 758, 759).A

rarely set aside an arbltratlon award 1n thlS instanc the court

1(

flnds 1t obllgatory to vacate the award of the rabbln cal court for>

'he,reasonS»enunc1ated above._ A new arbltratlon proceedlng w1ll not

e SCveduled as’ the court 1s'conv1nced that no- 1egal dlspute ex1sts

enied and the

;of Speciala:y

‘ T ; T
Term, Part I T oy » A

~This shall constitute the order of the court.

u
§

ENTER,




