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Honorable Elliotl Golden :
Supreme Court of the State of New York
County of Kings -

360 Adams Street . -

Brooklyn, NY 11201 »

Re: Meisels v, Uhr, et al.: Inde- No. 20686/88

Your Honor:

We underatand that the abaie-referenced case is scheduled for
rehearing this coming Ionday, August 28. Ve beg Your Honor's

* indulgence 1in permitting ua thia oprortunity to convey to the

Court the reasonl Agudath Israel of America's Commission on’
Legislation and Civic Acticn balieves that certain key components .
of the Court's initicl decision - specifically, the Court's.
ruling that the fallure of the arbitratioi agreement to delineate
the iasues to be conaidered by the peth g}g'rendered the agreement
defective and the subsegasint arbitration proceeding a nullity; and
that tre language of the arbitration agreement did not authorize
rhe beth din to fashion a compromise arong the parties —~ deserve
Your Honor's carerul Feconsiderations :

Introduction and packgreund

Agudath Israel of America was founded in 1922 to unite the

" then fledgling American Crthodox Jewish community into a cohesive

rorce on the Americar scepe. A3 the community has grcwn, 3o too
has Agudath Israel; to tue point today where it is the nation's
largest grasarootn Orthedox Jewish movement, with chapters in 30
stztes, tens of thovaands of members, and 1% divislons‘operating‘
out of central headquarters in New vork City. The organization 13

WASH,JGTON OFFICE

Jed, and its policies deternined; by-some of_the_outstanding '
rabbinical leaders of our gereration.

SO

One of Agudath Iarael's 19 divisions 1s 1ta Officz of
Governmert Affairs, which erc.ompasses the Coumisaion on
Legisiation and rivic Actior, Tbez Com31351oh'takea.po:itions {from
time to time on public lasuved that affec’ the rights and interests
of Ortbodox Jews in New York aad around the country. We, the two
authors of this letver, are “eavily inveolved 1in the Commisaion's
activities: Aaron ~werski, the chairman of the Commissaion, 13 an
ordained Orthodox rabhl, a profesaor of jaw at Brooklyn Law ’
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School,_rormer dean of the Hofstra Law School, and author of numerous
scholarly beoks and articles; and David Zwiebel 1s the genecral counsel
of Agudath Israel of America and the director of its Office of Govern~
ment Affairs. -Each of us has had considerable exposure to beth din

- practice and procedure.

Shortly after the Court 1ssued-1ts July 13 decislon, one of the
membera of the beth din involved in the case requested the assistance
of our Commission on Legialation and Clvic Action in getting the
declsion reconsidered and reversed. .Qur first reaction was to tell the
rabbinical arbitrator that our Gommission typically does not get ’
involved in ongoing litigaticn, especially where the parties to the -
disputeugye members af the community whose interests we seek to repre-
sent. However, upon careful conslderation of the Court's ruling, and
its potentially devastating community—wide'ramlfications, we decided to-

- abandon our traditional policy of non-involvement 1n ongolng litiga-
tion.

f .

' ¥e know neither the petitioner nor the respondent in this action.
Nor do. we have knowledge of, or interest in, the underlying dispute
between the parties. All we Ynow about the case 13 what we read in the
Court's July 13 ruling. On 1t3'tace, however, the Court's ruling
ralses ilssues that far transcend the narrow case of Meisels v. Uhr.
Hence our decision to communicate our views to the Court.

The July 13 decision invalidated the beth din proceeding on
several grounds. No doubt the parties will address eacli of those
grounds in their respective Papers. Our focus, deriving as it does
from a communal rather than an adversarial perspective, will be
exclusively on two of the grounds for the decision: (1) the arbitra-
tion agreement's silence 33 to the 1ssues to be determihéd“by the beth
din; and (2) the beth din's alleged lack of authority to fashion a

- cowpromise among the partiea.

(1) The Arbitration Agreement's Faillure to Specify the ISsues

Ond basis for the Court's irvalidation of the beth din proceeding
was that the February 22, 1988 agreement among the parties to submit
their disputes to the beth din (the "shtar berurin™) was defective ——
a3 a matter of both Jewish law (Declslon at 19~20) and secular law
(Decision at 20-24). Respectfully, we find this aspect of the Court's
ruling (a) dangerous in terms of its potentially far-ranging
ramifications; (b) troublesome in terns of its incorrect reading of

Jewish law and, even more fundameqtaily.‘ita‘impropen intrusion into

religious matters; and (t¢) 1nconaistentww1th‘:ettled,princlple;‘or“New o

fork State law. ' o ‘ ‘ C

. . R
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(a) Potential Ramificatlions: The shtar berurin used in this case,
with its general grant of arbitration authority and failure to specify
the 1ssues to be arbitrated, is substantially similar in form to
shtarei berurin vsed in batei din throughcut th= United States -- )

indeed, to the best of our knowledge, turoughout the world., its basic
format has been in use for centuries. Although it is true that some
shtarel berurin[dorapec;ry particular 1ssues fo be considered by the
beth din, those shtarei berurin-are if anything the exception rather
than the rule. At a minimum,_it‘certainly'is not aberrational for
shtarei berurin to be silent as to the issuea to be arbitrated.

If the Court's July 13 ruling stands, it will cast serious doubt
upon the binding nature of the hundreds of beth din proceedings where
the isaues to be decided wer® not apelled out :in the shtar berurin. As
we understand the Court's ruling, it mattecs rot whether there is any
evidénce of misunderatanding or prejudice accruing to either party as'a
result of the fallure to soecify in the shtar berurin the issues to be
arbitrated; sych failure per se renders the entire arbitration invalid.
By so glorifying form over substance, the Court's raling as much as
solicits countless lawsuita by parties unhappy with beth din arbitra-
tion outcomes. . "

New litigation 1s rot the cnly thing the Court's ruling solicits
It solicits a major coufrontaticn betwean the secular courts and
religious authorities. It easentially tells batei din: T"Change the
way you have done your Lusiness for centuriesa, or elsel™ The harmful
ramifications of such a vwarning should he readily apparent to the
Court. News of the Court's ruling has already begun to sprzad withl:

“The Ortfoadx community; -ari-the-uniform re:ction.has been one of great

concern and dismay.

We do not mean to suggest that the broal negative ramifications of
the Court's ruling, whether in terms of undermining the finality of
numerous beth din proceedings or creating coufrontation with the
venerable institutlon of batei din, would them=elves justify reversal
of the Court's July 13 decision. Certainly not. If the law were
indeed clear that arbitration agreements similar to the one used in
this case rendered the entire arbitration proceeding invalid, so be it,

o p—— e
)

e
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and-let-the-chips.fall where. they may. Nonetheless, the Court should

recognize what it hath wrought, and think long and hard whether common =~

sense or legal precedent made it really necessary to do so.

(b) The Court's Erroneous and Improper Determination of Jewlsh
Law: "The effectiveness of the arbitration agreement as a Jurisdic-
tional document must be viewed both in the context of CPLR 7501 as well
as applicable religious tenents {sic].” [Euphasis added.] 'So stated:
the Court at page 19 of its July 13 declision, proceeding from there to
opine that under Jewish law the fallure to apecily Tthe 1ssue to te
arbitrated rendered the shtar berurin in this case invalid. ‘

Lot
Sa
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. First, a3 a matter of ‘fact, the Court's reading of Jewish law 13
erroneous. Jewish law does not necessarily require parties to write
‘out in a -shtar berurin the precise issues to be determined by the beth
din. Nothing in Jewish law precludes parties in a dispute from doing
precisely what the parties did in this case: simply appointing the
- members of the beth din and agreeing to be bound by the beth din's
" ruling. , o .

Of course, if the shtar berurin doda specify the 1issues to be
ruled upon, and if the beth din then exceeds its authority by ruling on
some other-issue, Jewish law would not recognize the unauthorized
ruling. That 1a the polnt of the Elon treatlse cited by the Court on
page 20 of its July 13 ruling, . ("A decision on a matter not included
in the 1ssues to be submitted to the arbitrators for declsion, renders
~ their decision void pro tante." Eloa, Principles of Jewish Law,
Arbitration, at 569.) But that is a far cry from saying, as the Court
did, that the shtar berurin is fundamentally defective if it 13 silent
as to the issues ta be considered by the beth din. .Certainly,- the fact
that it 13 and always has been common practice for shtarei berurin to
ocmit any recitation of the specific issues before the beth din, as .
discussed above, i3 ample teatimony to the fact that Jewlsh law 13 not
offended by such omission.

Even more to the point, the Court overstepped ita bounds when it
chose t£o opine on the religious validity of the shtar berurin. It is a
fundamental premise of First Amendment jurisprudence that ‘"{clourts are
not arbiters of scriptural interpretation.” Thomas v.. Review Board,
k50 U.s. 707, TL6 (1981). A3 the Supreme Court observed more than a
century ago, i1t "would lead to the total subversion of ... religious
bodies, if any one aggrieved by one of their decisions could appeal to
the secular courts and have them reversed." Watson v. Jones, 80 U.S.
679, 729 (1871). The same basic: principle was expressed by James
Hadison, who labelled the suggestion that "the Civi) Magistrate is a
competent Judge'or‘ﬂeligioun truth” an "arrogant pretension.® Memorial
and Remonstrance Against Religious Assesaments, II The Writings of
James Madison 183-91 (G. Hunt ed. 1901). Or, as a contemporary
conatitutional scholar has stated,:Fgovernment‘éj,includ}ngmthe {
Judicial as we well as the legislative and executive branches -- must
never take sides on religious matters..." 'L,'Tr;be.‘Americén Constitu-
tional Law, at 1231 (2d Ed.,l988)."See‘generhlly,Tribe. supra, at .
1231-42, o e, L

A

EAl . . . o ot . PR
The Court's conclusion that the shtar berurinwas flawed under
Jewish law i3 merely obiter dicta; 1t had little or nothing ta do with
the Court’s ultimate decislon. Yet it i3 one of the mosat trdublesome
aspects of the entire decision. We respectfully urge the Court
expressly to disavow this aspect of the July 13 ruling in its decision
on rehearing. ‘ -
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| (¢) The Validity of the Shtar Berurip Under CPLD 7591: The 3ole
jssue that wa3l properly before the Court with respect to the shtar
perurin's fatlure to identify the 1ssues to be considered DY the beth
din was whether such failure was a fatal law under CPLR 7501. .The
Court held that it was. We believe this holding 13 rot conaistent with
what appears to be settled precedent. f.1lthough tle parties;wlll likely
present more extensive discussions of this point, a few words seem tO"
be in order. N

McLaughlin's Practice Commentaries to CPLR 7501 (at 258—59)
summarizes the law in New York State a3l follows: '

vIn short, if the language of the arbitration
clause is broad, the courts wil), give effect to the
intention of the parties and will lean toward °
leaving-all 1ssues to arbitration. 0On the other
hand, if tne language of the arbitration clause is .
narrow, the courts will r£ind that the thtention of
the parties vas ta cede juriacdiction to the
arbitrators only over certain issues and w1ill lean
toward retaining jurisdiction ualess the inlsnt
of the partles to relegate & particular issue to a
arbitration ia manifest.” {Erchasis added. |

Here, quite clearly, "the language pf the arbitratiocn clause 13 broad™;
accordingly, the Court stuld ngive effect Lo the intentlon of the
parties and ... lean toward leaving all issues to arbitration.”

It i3 noteworthy that the reported casea jinvolving shtarei berurin

and batei din nave never suggested that beth din proceedings are
jpvalid where the antar berurin does not specily the issues to be
arbitrated. Conalder, for exarple, the arbitration agreement quoted in

e veine.

Kingsbridge Center of Tsrael v. Jurk, 98 A.D. 2d 664, 665 (1st Dept. .

1983); -

nyg- the undersigned the parties to 3 controverdy
that has arisen between us hereby submit our
controveray to the rfollowing Beth Din LI L £
nereby expressly agree that the determination of
the said Beth Din shall be blndingfupon ya with the
sape force and effect as 1f said determinaticn was
made in a Ccurt of Law 1n the 3tate of New York.
It i3 further agreed ameig us ¢hat in the event
either of us does not obey fully the rull~g and
determination of said Beth Din (Rabblnlcal‘Couxt).
whether by arbitratlon oo whatever deciston, then
either party may enter a Judgemebt in the
appropriate Court({s) in the State of* New York.”
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or conaider‘the arbitration agreement quoted 1in Kozlowski v. Seville, 64
Misc. 2d 109, 111 (Sup. Ct. MN.Y. Co. 1970): ' i ‘ )

| .~ "We each 3ubmit ourselves to the decision of
| ~ Rabbi Israel Yitzchok Piekarsiki. It 1a Rabbi | : - ‘
Plekarski's privilege to take to himsell tvo other ‘ o
rabbis and whatever will be the decision, whether
by Din Torad or by compromise similar to Din Torah,
ve undertake to obey such in all respects.
Furthermore, with respect, to the matter of the
corporation (problem) we rely on Rabbi Plekarski to
copsult an attorney with respect to what he nay
suggest as best in both matters.®

n- Nelther of these arbitration agreements was any-more specific in terms of

. ldentifying the issues to be determined than 13 the arbitration agreement at

" 1issue in this case. Yet never was. it _suggested.in either Kingsbtidge or
Kozlowski that such lack of specificity invalidated the agreement.

The Court'a July 13 decision thualbreaks‘new legal ground.
Respectfully, we submlt that the ground would be better left intact.

(2) The Beth Din's Authority to Fashion a Compromise

A second basis upon which the Court premised its July 13 decision was
the Court's determination that the beth din had exceeded the authority
conferred upon it by the shtar berurin when it fashioned a compromlse among
the parties. (Decision at 24-33.) The Court acknowledged the fact that in |
cases. such as Kingsbridge and Kozlcwskil, supra, the beth din's authority did\
include the power to compromise the parties? disputes. Nonetheless, the
Court distinguished those cases on the factual basia that the language of
the arbitration agreements in Kingsbridge and Kozlowski authorized the
‘Tespective batei din to i1ssue a compromisewfgesnagggf Judgment; whereas here
the Court found an "absence af any language in the arbitration ... .. D o e

——-—-agreeaent-from-which could Téasunably be inferred that Pesharah powgrq'were .
consented to be given to the tribunal...” (Decision at 33.) :

e -

For whatever reason, the Court was laboring under a factual mlsconcep—
tion. The fact is that the shtar berurin here does expressly confer
pesharah authority upon the beth dim. IG sbeak;[o(iché beth din's authority
Lo 13sue 1ta judgment "bain.b’'din baln b'pesharah ha'kravah 1'din" —

whether by din or whether by pegharah close to din.

The operative language of the shtar berurin is thus subatantially .
3imilar to the .operative language of the arbitraticn agreements -in
ingsbridge and Kozlowski. Indeed, substantially similar quguage appeara
in virtually every shtar berurin aged by recognized batei din throughnut the

world. The practice of specifying-'a beth din's pesharah autherity as an -
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a1ternatlive to the,applicdtton'otvatrict din has deep nistorical and :
religioud roots. I is QQSigned'to allow 3 beth din tO fashion 3 compromise

o _ pesharall. '
oceeding recognize full wel that they have agreed tO allov the peth _din
Lo fashion such a compromise. —_—

The court's miaapprehension that such pesharah janguage did not appear
in the shtar perurin was apparencly pased on 2 somewhat misleading transla”
tion of the word Qesharah as “secclement“ qan reapondents' jnitial papers.

1t is vrue that "3eptlemenn” is an accepted granslavion of narah. Bub 80

pes

too i3 *compromise.“ As the courts found in Kingabrldge and Kozlouski. and
a-is universally underatood among parties who subnit thelr disputes to "din
sharah“‘proceedlngs, it 18 that derinition; "COmprcnlse,“ which
edyaplisnes the outer 14mizs of the peth ¢i.'s anthority.

The plain 1anguage of the shtar rerurin makes 1% furtheé evident that

e

the term “pesharah" as used bY the parties in this case was designed %0
authorize the beth din to issué a binding comp-omise Judgment. not merely to
authorize the beth din to attempt 'O getb the partie3 to settle thelr dispute
by nutual consent. The shtar perurin stated that the parties agree Lo abide
py the Judgment of the peth din, whether 1t ve ngin"® or rpesharah natkrovah
11din®s and that they agree not Lo aeek LO have suclhi g;dgment overturned by
any other Jewish OF non’Jewish court. plainly, the partles.contemplated
ghat the Qesharah authority conferred gpon the perh din, 00 1ess than the

e

din authorit¥s could translaté jraelfl irto & pindingd Judgment.

on chis issue too, if the Court's July 13 ruling 13 perminted to stand,
its ramifications will be relt far peyond the narrov confine3s of Meisels V.
Unr. 7The authority of batel din to fashlon compror.3e judgments in the many

cases where the partie3 have agreed to a "din or gesbarah“ proceedlng‘uill

be severelY undermined — as will the jatentlion of the parties themselved.

Hespec:tully. we urge the Cecurt to acknbwledge that 1ita July 13 ruling

that the peth din had no authority to is3ue 3 compromise judgment a3 based
on the erroneous perception that the shtar berurin pad not conferred'

gesharah power upon the beth din, when 1t 1in fact did confer such power;iand

ettt

-t hold that the peth din's judgmenn was 1o fu}l‘consonance‘witn its

o

gesharah authority-

Conéluaion'-

____-——'—"—"-

The rehearing scheduled for this coming Mbnday‘aftords your Honor 3t
Opportunity o reconsider the proprlety of the Court's July 13 ruling. '
including the Court’s £indings that the absence of speciric enumeration of
tne lssued to~be copsidered py the peth din rendered vhe shtal berurin
defective under JewI¥h and aecular 1av, and analidated the aybaequant peth

e

din-proceeding; and that the language ofrthe.ggyar berurin d1,d not confer
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. upon the beth din the authoriﬁy to compromise the parties' dispute. A%

stake, we submit, are not nerely the dollars and cents that divide the
parties, but the integrity and independenze of the entire beich din institu-
tion. The gravity of the issue deserves Your Honor's very careful con-
sideration. '

" Respectfully,

David Zwiebel, Esq. ‘ " Professor Aarcn Twerski

Director of Government Affairs Brooklyn School of Law

and General Counsel. - ‘Chairman, Agudath Israel of America

Agudath Israel of America _ Commission on Legislation and Civic
: . Action

v
t

cc: Counsel for the Respéctive Parties



